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1. About ARCH Disability Law Centre 
 
ARCH is a not-for-profit specialty community legal clinic dedicated to defending 
and advancing the equality rights of people with disabilities in Ontario. ARCH is 
governed by a volunteer board of directors, a majority of whom are people with 
disabilities. ARCH provides Summary Advice and Referral Services to Ontarians 
with disabilities and represents individuals as well as disability organizations in 
test case litigation at all levels of tribunals and courts. We provide education to 
people with disabilities on disability rights and to the legal profession on disability 
law. We also make submissions to government on matters of policy and law 
reform. Information about ARCH can be obtained from our website at 
www.archdisabilitylaw.ca. 
  
 
2. About this Submission 
 
Thank-you for offering us the opportunity to comment on the draft policy 
“Consent to Treatment” (the Policy). ARCH acknowledges that consent to 
treatment issues can give rise to unique and complex questions that can be 
difficult to navigate. ARCH supports the College of Physicians and Surgeons of 
Ontario’s (CPSO) efforts to help clarify the process and to protect the interests of 
patients, particularly those who may experience challenges expressing their 
wishes when it comes to treatment options.   
 
ARCH’s submissions focus on the impact of the draft policy upon low-income 
persons with disabilities who may require medical treatment, or who may, for 
various reasons, not wish to consent to certain types of treatment.  
 
 
3. General Comments 
 
It is imperative that any policy relating to consent to treatment emphasize the 
need to promote and protect the autonomy and human dignity of patients.  This is 
particularly important for persons who may face challenges when expressing 
their wishes or instructions and persons who may disagree with the treatments 
proposed to them.   
 
ARCH is glad to see that the Policy emphasizes a patient’s moral and legal right 
to make decisions regarding treatment when capable to do so. The Policy also 
provides some guidance on what is required for informed consent.  ARCH is also 
pleased that the Policy outlines the need for effective communication in 
accessible language that the patient can understand and provides suggestions 
as to how this can be accomplished.   
 

http://www.archdisabilitylaw.ca/
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The Policy outlines the complexities involved in determining capacity.  ARCH is 
glad that the policy:  
 

• emphasizes the presumption of capacity;  
• advises physicians to offer a variety of ways to obtain consent;  
• reminds physicians that capacity can change; and  
• points out that just because a person may be incapable with respect to 

one treatment does not mean they are incapable with respect to all 
treatment.  

 
The Policy provides some guidance for physicians as to how to employ the 
hierarchy of substitute decision makers listed in the Health Care Consent Act. In 
ARCH’s view, this is a necessary and helpful part of the Policy. 
  
The Policy outlines some of the complexities inherent in questions of capacity 
and consent. ARCH is pleased to see that the Policy encourages physicians to 
seek legal advice when they are unsure of their legal obligations in a particular 
situation.   
 
ARCH has some concerns that the Policy does not go far enough to clarify, 
protect and promote the autonomy rights and decision making capacity of 
patients to the fullest extent. In Section 4 (below), we make five 
recommendations for modifying the Policy to better protect the capacity and 
decision making rights of patients.  
 
4. Recommendations 
 
Despite the Policy’s generally sound approach to the topic of consent to 
treatment, ARCH has several concerns: 
 
When Consent is Not Required 
 
At line 25, the Policy states that consent is required for all treatment. However, 
note 8 explains that certain activities are not considered treatment for the 
purposes of obtaining consent. According to Note 8, activities that do not require 
consent include “a treatment that in the circumstances poses little or no risk of 
harm to the person.”  
 
ARCH is concerned that exempting any ‘treatment’ from the obligation to obtain 
consent is problematic. This practice seems to offer the physician wide latitude to 
decide whether a treatment poses little risk of harm. Not all patients may agree 
with the physician’s assessment. Persons with certain disabilities may have a 
very different perspective on what constitutes harm. For this reason, ARCH urges 
the CPSO to reconsider this exemption.  ARCH would prefer to see the Policy 
require physicians to obtain consent for any and all proposed treatments, leaving 
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it up to the patient to decide for themselves whether the treatment poses any risk 
to them, according to their own personal conceptions of what constitutes a risk.  
 
ARCH also wishes to point out that other activities listed in note 8 as not 
requiring consent, such as capacity assessments, actually cannot be performed 
without the consent of the person being assessed. While the consent required 
may not be the same as consent to treatment, consent of some form is 
nevertheless required under other legislation. In this respect, Note 8 is unclear 
and misleading and requires clarification so as not to cause confusion.  
 
 
 RECOMMENDATION 1 
 

ARCH recommends that the CPSO reconsider the exclusion of any 
treatment, even those that may be assumed by the physician as posing 
little or no risk of harm, from the requirement to obtain consent.  

 
 RECOMMENDATION 2 
 
 ARCH recommends that the CPSO revisit Note 8 of the Policy to clarify 
 the comments and eliminate any potential for misunderstanding as  far as 
 what activities require consent.  
 
 
Implied Consent 
 
At line 70 the Policy states that consent may be express or implied. While the 
Policy later offers guidance on what can be deemed implied consent and 
encourages physicians to obtain express consent when possible, ARCH is 
concerned that implied consent can be misinterpreted. A physician may, 
unconsciously, be more willing to find implied consent when they want the patient 
to accept a proposed treatment. There is also a greater potential when working 
with people with particular disabilities that doctors may find implied consent when 
there was no consent, due to miscommunication. For example, persons with 
communication disabilities may express their consent or refusal in ways that are 
unfamiliar to physicians, people with various neurological disorders may make 
involuntary movements that can be misinterpreted as communication, and people 
from various cultural backgrounds may use gestures that can be misinterpreted 
by people who do not share their cultural background.  Express consent to 
treatment should be required in any situation in which a patient’s communication 
may be interpreted in more than one way. 
 
 RECOMMENDATION 3 
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ARCH urges the CPSO to emphasize even more strongly the need for 
physicians to obtain express consent and to allow a reliance on implied 
consent only in very limited circumstances.  

 
Presumption of Capacity and Patient Histories 
 
While ARCH is pleased that the Policy emphasizes the presumption of capacity, 
ARCH has concerns about the statement at line 94 suggesting that the 
presumption of capacity applies unless there are reasons to believe otherwise. 
The examples of what may constitute a reason to believe otherwise include 
“something in the patient’s history or behaviour that would make a physician 
question the patient’s capacity”.  
 
ARCH urges the CPSO to reconsider this suggestion. Capacity is to be 
determined at the time a decision needs to be made. It is not relevant that a 
person may have experienced capacity issues in the past. As the Draft Policy 
itself acknowledges, capacity can fluctuate. Episodes of incapacity in the past 
cannot be taken as evidence of incapacity in present. A patient’s past should not 
be used to override a presumption of capacity regardless of their history.  
 
 
 RECOMMENDATION 4 
 
 ARCH urges the CPSO to remove or qualify any statements in the Policy 
 that suggest or imply that a patient’s past history or past episodes of 
 incapacity be used to rebut a presumption of capacity. The Policy should 
 emphasize the obligation to assess capacity of a patient to consent to 
 treatment at the time the treatment decision is to be made. If a patient is 
 capable at the time, a past history of incapacity is irrelevant.   
 
 
Physicians Can Rely on Representations 

 
At line 144 the Policy states that when turning to relatives listed in the Health 
Care Consent Act hierarchy of relatives or decision makers, a physician can rely 
on the representations made by an individual about their relationship to the 
patient, unless there is reason to believe the representations are false.  
 
ARCH has concerns with this practice. If a person is to be allowed to make 
treatment decisions on behalf of another person, a physician should have an 
obligation to take some steps to ensure that the substitute decision maker has 
the authority they purport to have. For instance, the first 3 categories of substitute 
decision makers listed under the Health Care Consent Act, namely guardians, 
attorneys or representatives should all have documentation to demonstrate they 
have the authority they purport to have. Physicians should, at the very least, be 
required to request documentation from any person purporting to be a guardian, 
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attorney or appointed representative. Even if a person has been appointed a 
guardian or attorney, it is necessary to review the relevant documentation to 
ensure that the grant of power includes the right to make health care and 
treatment decisions.  
 
 
 RECOMMENDATION 5 
 

ARCH recommends that the CPSO add to the Policy a requirement that 
physicians ask to see documentation to prove that a person who purports 
to be a guardian, attorney or appointed representative of a patient for the 
purposes of acting as a substitute decision maker for treatment decisions 
does indeed have the power to make treatment decisions on behalf of an 
incapable patient. Where documentation should be available, it is not 
sufficient for physicians to rely on mere representations.  


