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COUNCIL BRIEFING NOTE 
 

TOPIC: Interim Guidance on Physician-Assisted Death  
                  Draft Document 
   

FOR DECISION 

 
 
ISSUE:   
 

 A Working Group comprised of physician and public members of Council has been 
struck to inform and direct the College’s activities with respect to physician-assisted 
death.  This has included  developing the draft Interim Guidance on Physician-
Assisted Death (“Interim Guidance”), which is provided for Council’s consideration 
(Appendix 1).  

 
 It is intended that this document be finalized by February 2016, when the Supreme 

Court of Canada’s (the SCC’s) decision, Carter v. Canada1 (Carter), comes into 
effect.  This document would be made available to the membership in the event that 
neither the provincial nor federal governments have guidance in place.   

 
BACKGROUND: 

 
 On February 6, 2015, the SCC released its decision in Carter.  Although the SCC 

struck down the blanket prohibition on physician-assisted death, it does not have the 
authority to design an enabling regulatory framework for this new permissive regime.   
 

 The SCC left it to federal and/or provincial governments, and physicians’ colleges to 
respond, if they so choose, in a manner consistent with the parameters set out in the 
decision.   

 
 The federal and provincial governments, as well as physicians’ Colleges across 

Canada, are actively considering their respective roles in operationalizing the SCC`s 
decision.   
 

 The activities of those groups have been outlined in separate briefing materials 
provided in the Council package entitled, ‘Physician-Assisted Death: Update’.  

 
 
 
 
 
                                                 
1
 Carter v. Canada (Attorney General), 2015 SCC 5.  
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CURRENT STATUS 
 
 The draft Interim Guidance document is informed, in part, by the work of Canadian 

regulators, FMRAC and the CMA, as well as established frameworks in place in 
international jurisdictions where physician-assisted death is legalized.   
 

 The Working Group developed the draft Interim Guidance document in recognition 
that it would not serve as a substitute for a comprehensive régime.  Rather, the 
document would provide interim guidance to the profession in the event that there is 
no legislation or framework in place to guide Ontario physicians by February 2016. 

 
a) Draft Interim Guidance: Key Contents 

 
 The draft Interim Guidance document is grounded in the key values of 

professionalism, as articulated in the College’s Practice Guide. Particularly, 
physicians’ fiduciary duty to prioritize patient interests is emphasized.   

 
 The document sets out and describes the criteria for physician-assisted death set 

out by the SCC in Carter. In accordance with this criteria, the patient must: 
 

1. Be a competent adult; 
2. Clearly consent to the termination of life; 
3. Have a grievous and irremediable medical condition (including an illness, 

disease or disability); and  
4. Experience enduring suffering that is intolerable to the individual in the 

circumstances of his/her condition. 
 

 Further, the draft Interim Guidance document identifies College policies that are 
applicable to the assessment of the above criteria, and to carrying out activities 
associated with physician-assisted death. These policies are as follows: 

 
Consent to Treatment Policy 
 
 The SCC expressed confidence that the current model for obtaining informed 

consent could be used to assess competency and voluntariness in the context of 
physician-assisted death.  
 

 The Interim Guidance document refers to the College’s Consent to Treatment policy, 
which sets out the elements of valid consent under the Health Care Consent Act, 
1996.  Specifically, consent must be related to the treatment, be informed, given 
voluntarily, and not obtained through misrepresentation or fraud. 

 
Planning for and Providing Quality End-of-Life Care Policy 
 

 The Carter decision supports patients’ access to the full spectrum of end-of-life care, 
including physician-assisted death.  
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 The Interim Guidance document emphasizes that treatment options discussed with 

the patient must include all reasonable and available palliative care interventions.  
 

 The document refers to the College’s Planning for and Providing Quality End-of Life 
Care policy, which sets out the College’s expectations for providing  quality care at 
the end-of-life, including proposing and/or providing palliative care where 
appropriate. 

 
Medical Records Policy 
 
 The College’s Medical Records policy sets out physicians’ professional and legal 

obligations with respect to medical records.  
 

 The Interim Guidance Document provides that where a patient requests physician-
assisted death, the physician must document each element of the patient’s 
assessment in accordance with the criteria set out by the SCC.   

 
Professional Obligations and Human Rights Policy 
 
 The Carter decision does not compel physicians to provide physician-assisted death.  

The SCC noted, however, that any legislative or regulatory response would have to 
reconcile patient and physician rights. 

 
 As Council is aware, the College’s general position on conscientious objection is set 

out in the Professional Obligations and Human Rights policy.  The policy indicates 
that physicians do not have to provide a service to which they conscientiously object, 
but they do have a continuing positive obligation to their patients including: providing 
information about the intervention to which they object; providing an effective 
referral, in a timely manner, to a non-objecting, available and accessible health-care 
provider; and treating the patient with dignity and respect. 
 

 The Working Group determined that in the absence of a framework to govern the 
provision of physician-assisted death, physicians should comply with the 
expectations for conscientious objection set out in the Professional Obligations and 
Human Rights policy when asserting a conscientious objection to providing 
physician-assisted death.  

 
 In arriving at this position, the Working Group considered carefully the perspective of 

both physicians who may object to physician-assisted death, and the perspective of 
patients who may wish to access physician-assisted death. The Working Group also 
considered the following:  

 
o The professional obligations physicians owe to patients, including the 

fiduciary duty to prioritize patient interests; and 
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o The fact that in the Carter decision, the SCC considered access to physician-
assisted death in the context of the rights to life, liberty and security of the 
person, protected under section 7 of the Charter of Rights and Freedoms. 
The Court concluded that depriving individuals of access to physician-
assisted death in the circumstances set out in the Carter case was a violation 
of their section 7 rights. 

 
o That it is uncertain which physicians may be willing to provide physician-

assisted death once it is legal, and that therefore patients wishing to pursue 
this option will need assistance to find a physician who is prepared to be 
involved.  

 
 The draft Interim Guidance document acknowledges that the number of physicians 

and/or agencies to which a referral would be directed may be limited, particularly at 
the outset of the provision of physician-assisted death in Ontario, and that this is 
relevant to any consideration of whether a physician has complied with the 
requirement to provide an effective referral.   

 
b) Draft Interim Guidance:  Process Map 

 
 The Working Group felt it important that the Interim Guidance document include a 

sample process map outlining the steps that physicians may elect to follow in 
circumstances where a patient requests physician-assisted death.  

 
 This process map was adapted from processes in place in established jurisdictions, 

such as Oregon and the Netherlands, and those provided in draft guidance 
documents released by select Canadian medical regulators and the Canadian 
Medical Association. 

 
 Highlights of the sample process map found in the Interim Guidance document 

include the following: 
 

o 15-day waiting period, between the first and second request for physician 
assisted death.  In situations where time is of the essence, a shorter waiting 
period may be considered. 
 

o Second written request is witnessed by two witnesses who can attest that the 
patient is capable, acting voluntarily, and free from coercion. 

 
o A second consulting physician ensures that the requisite criteria for physician-

assisted death has been met, including that the patient has decisional 
capacity.   

 
o Links to resources on medication protocols used in jurisdictions where 

physician-assisted death is legalized. These include protocols where the 
patient plans to self-administer the fatal dose at home, and where the 
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physician is directly involved in administering an agent to end the patient’s life 
(voluntary euthanasia).  

 
CONSIDERATIONS:  
 
 As noted in the briefing materials ‘Physician-Assisted Death: Update’, the College is 

monitoring the political landscape closely for relevant developments from both the 
federal and provincial governments.  
 

 Should the federal government request and obtain an extension from the SCC, the 
date on which the Carter decision is set to come into effect would be delayed. In 
such circumstances, staff would work closely with the Working Group and the 
Executive Committee to discuss potential implications for the College’s work and 
timelines. 

   
 Alternatively, should the Carter decision come into effect on February 6, 2016 as 

scheduled, the College would take steps, as outlined below, to ensure the Interim 
Guidance document is in place to guide physicians and the public.  

 
NEXT STEPS: 

 
 In the event that there is no extension with respect to the date on which the Carter 

decision is set to come into effect and physician-assisted death is legally available 
February 6 2016, the Working Group proposes that the draft Interim Guidance 
document be released following December Council for external consultation.   

 
 In keeping with the College’s regular policy review process, feedback would be 

solicited from the profession, the public and other interested stakeholders. 
 

 In order to ensure that the draft Interim Guidance document is in place by February 
6, 2016, an abridged one-month consultation would be necessary. This consultation 
would take place from early December to early January. 

 
 A report on the consultation feedback as well as proposed revisions to the draft 

Interim Guidance document will be brought to both the Executive Committee and 
Council for final approval.   

 
 As the Carter decision is set to come into effect in early February, it will be 

necessary to seek Council’s approval in advance of its February 2016 meeting.  
Staff will work closely with the President and Registrar with respect to logistics and 
timing.    

 
 

 

 

kmcwhinney
Underline

http://policyconsult.cpso.on.ca/wp-content/uploads/2015/11/December-Council-Update.pdf
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DECISIONS FOR COUNCIL: 
 

1. Does Council have any feedback on the draft Interim Guidance on Physician-
Assisted Death document? 
 

2. Does Council recommend that the draft Interim Guidance document be released 
for external consultation? 

 
 

 
DATE:   November 26, 2015 
 

Attachments: 
 
Appendix 1 - CPSO Interim Guidance on Physician-Assisted Death 
 

 


