
 

 
 

 

 

 

November 12, 2020 
 

Via email: thirdpartyexpert@cpso.on.ca  
 
Dr. Nancy Whitmore 
Registrar 
College of Physicians and Surgeons of Ontario 
80 College Street 
Toronto, Ontario M5G 2E2 
 
Dear Dr. Whitmore: 
   
Re:  Third Party Medical Reports Policy Consultation  

 
The Canadian Medical Protective Association (CMPA) appreciates the opportunity to participate 
in the consultation being conducted by the College regarding the proposed new Policy and 
Advice to the Profession on Third Party Medical Reports.  
 
As you know, the CMPA delivers efficient, high-quality physician-to-physician advice and 
assistance in medical-legal matters, including the provision of appropriate compensation to 
patients injured by negligent medical care. Our evidence-based products and services enhance 
the safety of medical care, reducing unnecessary harm and costs. As Canada’s largest 
physician organization and with the support of our over 100,000 physician members, the CMPA 
collaborates, advocates and effects positive change on important healthcare and medical-legal 
issues. 
 
Executive Summary  
 
We understand the draft Policy would amalgamate the existing Policy on Third Party Reports 
and the Policy on Medical Expert: Reports and Testimony. Given the overlapping issues, we 
agree that it is helpful to physicians for the College’s expectations to be set out in one 
amalgamated policy.  
 
The CMPA is concerned that some of the new expectations may create medical-legal difficulty 
for physicians. Some aspects of the draft Policy would also benefit from further clarity. In 
summary, the CMPA recommends that the draft Policy: 
 

 Retain the existing obligations regarding the management of clinically significant findings 
by physicians conducting independent medical examinations (IME). 
 

 Permit physicians who have recently retired or are semi-retired to continue to act as 
experts and comment on clinical care that was provided when the expert was still in 
practice. 

 

 Remove the requirement for treating physicians to provide testimony about their current 
and former patients upon request and not only when ordered by subpoena or summons. 
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 Encourage physicians who are conducting IMEs in the context of legal proceedings to 
discuss a party’s request to have an observer present for the IME with the lawyer 
involved. 
 

 Explicitly state that physicians can rely on the consent obtained by someone else (e.g. 
lawyer, employer, insurer, etc.), as well as pre-signed consent forms for the purpose of 
the express consent requirements. 
 

 Encourage physicians to seek independent legal advice where they are uncertain about 
their legal obligations and how to respond to a request for access in the context of IMEs 
and third party reports.  
 

 Articulate a specified retention period for records related to an IME. 
 
Clinically Significant Findings 
 
The CMPA encourages the College to retain in the new Policy the existing obligations regarding 
the management of clinically significant findings by physicians conducting independent medical 
examinations (IME).  
 
The proposed expanded expectations on IME physicians would unnecessarily expand their duty 
of care and create increased medical-legal risk.  We are concerned by the requirement in the 
draft Policy for IME physicians who have determined that a previously unidentified clinically 
significant finding places the examined individual at imminent risk of serious harm and requires 
urgent medical intervention to: 
 

 coordinate with the individual’s primary care provider (with consent) to determine who 
will be responsible for providing any necessary care; or 

 provide any necessary care and coordinate the provision of any follow-up where the 
individual does not have a primary care provider.  

 
Unlike duties that arise from the traditional doctor-patient relationship, IME physicians do not 
have a duty to provide care to the individual being examined.  It is for that reason that an IME 
physician’s duty of care is generally limited to doing no harm to the individual during the course 
of the examination.   
 
As the name suggests, a fundamental element of an IME that the physician conducting the 
examination be independent and not engage in or participate in the treatment of the person 
being examined. The draft Advice document aptly recognizes this principle by stating:  
 

Physicians may want to wait until after the third party process concludes to form a 
physician-patient relationship with the individual, as forming a physician-patient 
relationship could compromise the physician’s independence and may disqualify them 
from participating in the third party process. 

 
A physician participating in administering treatment is typically considered a treating physician, 
which gives rise to legal and ethical obligations of a treating physician, including the duty to 
follow-up. Given that IME physicians may not regularly provide care to patients, this would 
create increased unnecessary medical-legal risk for these physicians.   
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We appreciate that courts in the past have recognized that a physician performing an IME must 
ensure that the individual being examined is made aware of any unexpected findings that arise 
as a result of the examination. It is also reasonable in exceptional circumstances to expect an 
IME physician to provide care in emergencies, but the proposed new expectations go beyond 
this requirement.  
 
It should be sufficient for an IME physician who discovers a clinically significant finding to advise 
the individual and recommend that he/she consult with a healthcare provider for any necessary 
care and follow-up or attend the emergency department, if necessary.      
 
Qualification of Experts 
 
The CMPA is very concerned that the draft Policy would prohibit physicians from conducting 
IMEs and/or acting as medical experts if they no longer maintain an active certificate of 
registration and/or have not actively practiced within the particular scope and area of expertise 
within the past two years. This proposal would have the arbitrary and unnecessary effect of 
limiting the already limited pool of available and qualified experts in legal cases.  
 
To ensure all parties in legal proceedings can reasonably access suitable medical experts and 
that the responsibility for determining or assessing the qualifications of experts remains with the 
courts, the CMPA urges the College to refrain from specifying any particular qualifications or 
criteria that physicians must posses to act as an expert or conduct an IME.  
 
We recognize that the Advice document clarifies that retired physicians may still testify where 
the physician has an active certificate of registration and conducts an IME and/or provides a 
third party medical report, then retires and is called to testify on that report months or years 
later. However, there is no reason why physicians who have recently retired or are semi-retired 
cannot continue to act as experts and comment on clinical care that was provided when the 
expert was still in practice.  
 
The CMPA does not dispute that the qualification of experts should be based on their medical 
competence and clinical experience. However, relevant medical knowledge is typically not 
measured at the time of the trial but rather at the time of the events giving rise to the litigation. In 
the CMPA’s experience, there are almost always several years that elapse from the events in 
question and the trial.  A physician who is retired at the time of trial and/or who may not have 
actively practiced within the last two years is often well-positioned to provide the court with 
relevant information on the medical standards and knowledge at the time the events occurred 
giving rise to the litigation.  
 
It is also important to emphasize that courts determine whether an expert is qualified to give 
evidence.  It is ultimately up to the court to decide on a case-by-case basis whether to qualify a 
particular expert.  It can generally be said that experts will only be qualified if they are 
recognized by the court as possessing a sufficient level of knowledge and expertise on the 
issues upon which they are opining. The test is whether the expert is reliable and authoritative, 
not whether the expert is currently practicing or has actively practiced within the particular scope 
and area of expertise within a specified number of years.   
 
Mandatory Testimony 
 
We recommend removing from the draft Policy the requirement for treating physicians to 
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provide testimony about their current and former patients upon request and not only when 
ordered by subpoena or summons.  
 
It is relatively common, especially for unrepresented patients, that treating physicians are asked 
by patients to testify on their behalf. These requests may even be made when the physician’s 
evidence is irrelevant or unnecessary. A subpoena or summons helps to provide some level of 
oversight over such requests to ensure they are appropriate.  
 
As there is often a significant time commitment required for testifying, physicians often have to 
reorganize their busy clinical schedules in order to testify. It would therefore be preferable if the 
draft Policy removed the requirement for physicians to testify in the absence of a subpoena or 
summons. At the very least, a more balanced approach should be adopted to permit treating 
physicians to offer to prepare a treating physician report in lieu of testifying, if the patient (or 
substitute decision maker) is agreeable. In many cases, a treating physician’s report will be 
sufficient for the patient’s purposes. 
 
Transparency in Reports 
 
We understand that during the preliminary consultation phase some stakeholders 
recommended that physicians not be permitted to rely upon unidentified persons to conduct part 
or all of the IME and/or write a third party report.  
 
We are aware that those who take this position rely, in part, on the Ontario Superior Court of 
Justice decision in Kushnir v Macari,1 which suggested that IME reports must be written entirely 
by the physician who conducted the examination. It is significant that since the decision in 2017, 
it has not been widely adopted by other courts. It is also questionable whether this decision 
would extend beyond IMEs to other third party reports.  
 
It is reasonable that the draft Policy would require physicians to clearly identify who assisted 
them in conducting the IME and/or contributed to the third party medical report. Such an 
approach strikes the appropriate balance between physicians obtaining assistance with the IME 
and/or report and the need to be transparent about this reliance.  
 
Presence of Observers 
 
It is regrettable that the draft Policy no longer advises physicians who are conducting IMEs in 
the context of legal proceedings to discuss a party’s request to have an observer present for the 
IME with the lawyer involved.  Instead, the draft Policy directs physicians to “comply with any 
legal requirements regarding the presence of observers and recordings that apply to the 
examination being conducted”.  
 
Given that many physicians might not be familiar with the specific legal rules that apply in these 
circumstances, the Policy should continue to expressly encourage physicians to discuss any 
such requests with counsel. 
 
It would also be beneficial if the draft Policy continued to recommend that where there is 
disagreement over whether the IME will be conducted in the presence of an observer, the IME 
be postponed until a resolution can be reached between the parties. We recognize that this 

                                                 
1 2017 ONSC 307.  



Dr. Nancy Whitmore 5     November 12, 2020 

                                                                         
 

recommendation is now contained in the draft Advice document, but it is an important point that 
should be emphasized in the Policy itself.  
 
Consent 
 
It is helpful that the draft Policy confirms that express consent is required for the collection, use 
and disclosure of personal information for a third party process, and for conducting an 
examination for a third party process.  
 
The draft Advice document helpfully explains that to satisfy the express consent requirement, 
physicians can rely on the consent obtained by someone else (e.g. lawyer, employer, insurer, 
etc.), as well as pre-signed consent forms. This is an important detail, which should ideally be 
included directly in the Policy. 
 
Access to Documents 
 
The draft Policy should maintain statements in the existing policies encouraging physicians to 
seek independent legal advice where they are uncertain about their legal obligations and how to 
respond to a request for access.   
 
As the right of access can be particularly complex in the context of IMEs and third party reports, 
it is likely appropriate for the draft Policy to provide general guidance to “provide access to 
information and related materials in accordance with applicable legal requirements”.  
 
Before providing an individual with access to information, the CMPA advises physicians to 
consult with the third party who requested the examination and/or report and with the CMPA to 
discuss the specific facts and circumstances of the case and to determine whether any legal 
exemptions apply or if there are other grounds to redact information from the records. It would 
be helpful to physicians if the draft Policy included similar recommendations.  
 
 
Retention of IME Records 
 
The College might consider articulating in the new Policy a specified retention period for records 
related to an IME. This is a topic on which the CMPA frequently receives inquiries. It would be 
useful if the Policy provided more guidance on record retention in this context. 
 
The draft Policy currently states only that physicians must retain documentation, information and 
related materials “in accordance with the legal requirements that apply to the specific 
circumstances.”  The footnote to this statement further explains that: 
 

For example, retention requirements would depend on whether or not the information or 
related materials are retained as part of a patient’s medical record, and access 
requirements would depend on whether the examination/report was conducted for a 
commercial purpose and is subject to PIPEDA, or a health-care purpose and is subject to 

PHIPA. 
 
Neither PIPEDA nor PHIPA specify a particular retention period for records containing personal 
information or personal health information. It is also uncommon for the written agreement with 
the retaining party to prescribe an amount of time that the records must be maintained.       



Dr. Nancy Whitmore 6     November 12, 2020 

                                                                         
 

 
As discussed above, a traditional-doctor patient relationship is not typically created when a 
physician conducts an IME.  Therefore, it is unclear whether the requirement under the Medical 
Records Management Policy for physicians to retain “medical records” for a minimum of 10 
years is intended to apply to documents created and received in the course of an IME.  
 
We hope these comments will be helpful to the College in finalizing the draft Policy and Advice 
document. We would be pleased upon request to provide further information or clarification as 
may be required. 
 

 

 
 

 
 

 
  

 




