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Introduction 
 
IBC is pleased to contribute input on CPSO’s review of policies regarding third-party medical 
examinations and reports1. We continue to advocate for an environment that inspires public and 
stakeholder confidence in the independence and quality of third-party examinations, which is 
particularly important within the context of Ontario’s mandatory motor vehicle insurance.   
Independent Medical Examinations (IME) and Insurer Examinations (IE) often play a vital role in 
determining the level of financial support that individuals injured in traffic collisions are eligible to 
receive.   Moreover, the cost of medical examinations commissioned by insurers and injured persons2 
account for hundreds of millions of dollars each year – costs that are reflected in the price of motor 
vehicle insurance and, via the contingency fee system used by plaintiff lawyers, the portion of 
insurance monies that injured persons ultimately receive.  
 
In recent years, the public has alleged bias and conflict of interest in many medical examinations that 
are carried out as part of adjudicative and dispute resolution processes. This is not a new problem, 
nor is it limited to Ontario and Canada.  In 1996, for example, the Attorney General for the Australian 
state of New South Wales wrote that “one important basis upon which any compensation is 
determined is, of course, the medical report. Trial judges have remarked to the Motor Accidents 
Authority that in some cases the differences between medico-legal reports tendered by the parties 
are so great as to cast doubt as to whether they are related to the same person.”3   
 
When parties to a dispute perceive that medical examiners “work for” the party paying for the 
examination, public confidence in the objectivity of the examination findings is undermined.  As well, 
attempts by interested parties to interfere with an IME or IE compromise the process and may lead to 
challenges to a medical examiner’s reputation for impartiality.  Still worse, efforts to bias the outcome 
of an examination can thrust the injured person into a merry-go-round of multiple examinations of 
the same impairments or conditions, making the settlement of disputes inconvenient, if not harmful, 
to the injured person as well as more costly and time consuming.   
 
For the most part, this submission focuses on CPSO’s DRAFT Policy Guidance, and we trust that the 
goal is to align the Advice document with the Policy Guidance.  
 
Overview 
 
The property and casualty (P&C) insurance industry believes the CPSO Policy and Advice documents 
should accomplish two goals: 
 

1. Provide clarity to physicians regarding expectations for their conduct of third-party 
examinations and reports; and 

2. Give confidence that physicians are taking all reasonable steps to ensure their third-party 
products are unbiased and of high quality.   

                                                           
1 We believe it needs to be clear that this Guidance applies to all forms of third-party reports. In the auto 
insurance sector, this includes SABS s. 44 Insurer Examinations (requested by insurers) and s.25 medical 
reports arranged by plaintiff lawyers, as well as examinations commissioned by the parties to disputes over no-
fault and tort injury claims.  
2 While commissioned on behalf of claimants, the latter is typically arranged by claimants’ legal 
representatives 
3 Standing Committee on Law and Justice. Proceedings of the Public Seminar on the Motor Accidents Scheme. 
Sydney: Government Printer, 1996; 57, 91- 96. 
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If these goals are achieved, the guidance will reduce the burden on physicians in having to seek legal 
advice and issue-specific interactions (complaints, inquiries) with their college and serve the broader 
public interest through enhanced confidence in the third-party medical examination system. In 
general, we find that the documents are too vague on important issues to meet these objectives.   We 
suggest that the following matters should be addressed.  
 
Definitions:   
 

a. Examinations not for the Provision of Health Care 
 

Lines 14-20 in the CPSO Policy draft, state that third-party information/opinions are “not for the 
provision of health care”.  As written, this provision is confusing to us because the opinions, 
diagnoses and recommendations contained in third-party reports are often used directly or 
indirectly for the provision of care. For example, medical examinations commissioned by insurers 
(Insurer Examinations), often in response to receipt of a treatment plan submitted by the 
claimant, may call for the report to comment on whether the treatment recommended is 
reasonable and necessary care.  These purposes are incompatible with the language of lines 14 -
20. If a different meaning is intended (e.g. that the examiner is not to deliver the treatment he/she 
is prescribing), this needs to be clarified in the wording.    
 
This could be rectified by revised wording, such as:  “information and/or opinions are provided by 
physicians in writing and/or orally for a third-party process and not for the provision of healthcare 
by the author of the report” 

 
b. Medical Examination Vendors 

 
Vendors are companies that receive requests from third parties for examinations and reports and 
forward them to individual examiners based on factors such as appropriate expertise and 
availability. The definitions need to acknowledge the role of medical examination vendors.   
 
There needs to be recognition that medical examination vendors are a common feature in the 
third-party examination framework, and that such an arrangement should not in any way alter a 
physician’s professional responsibilities, including the requirements of PIPEDA and PHIPA.    

 
Physician Participation in Third-Party Processes 
 
In this section, we encourage adding a further aspect of physician knowledge and expertise that should 
be considered in their acceptance of a medical examination assignment.  This is whether the physician 
is sufficiently knowledgeable about the legal context (e.g. auto insurance, workers compensation etc.) 
within which the product of the examination is to be used.  In the case of auto insurance, for example, 
the concepts of “complete inability” and “reasonable and necessary” have evolved through pertinent 
case law, while the definitions of “minor injury” and “catastrophic impairment” are set out in 
regulation.4  If an assessor completes an insurance-related Disability Certificate but does not 
understand the concept of a “complete inability to perform the essential tasks of employment”, this 
can lead to the examiner rendering an opinion without appropriate context.  
  

                                                           
4 Statutory Accident Benefits Schedule (SABS)  
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We recommend that the Guidance signal a requirement for physicians to be knowledgeable about the 
context of a third-party examination as one of the criteria for physician examiners to use in 
determining their competence to accept particular commissions.       
 
Consent 
 
 It is unfair to the person being examined to have to undergo an examination but be denied an 
examination that speaks meaningfully to his/her health status and benefit eligibility concerns.  Yet the 
frequency of disputes around consent language too often results in this undesirable outcome.   For 
instance, some law firms are reported to demand use of their own consent language limiting the tests 
and questions that thorough examinations would normally entail.  Some law firms have also advised 
their clients to refuse consent for information to be shared with other assessors and vendors who 
facilitate the process.  In other words, the consent requirement is sometimes being used by non-
physicians to constrain the examination procedures, which should only be determined by the 
examining physician. Another common occurrence is the refusal to allow release to the examiner of 
relevant health information that may be important for delivering fair and complete examination 
findings.  
 
The current draft Guidance and Advice does little to inhibit such efforts to frustrate the consent 
process.  These behaviours have become an increasingly common impediment to the performance of 
“comprehensive and relevant” examinations as the Guidance recommends.   
 
Physicians are responsible under the law for obtaining or ensuring that consent has been granted – 
except as the law requires or allows otherwise.  To expect the physician to “negotiate” the language 
on consent in third-party examination environments is unduly onerous for the examiner, while also 
adding cost and delay to the settlement of benefits entitlement. 
 
To address these problems and streamline delivery of objective and complete examinations, we ask 
CPSO to develop standard consent language for use in third party examination processes.  This step 
should be considered an important near term objective for improving the medical examination 
system. 
 
Within Scope of Practice & Area of Expertise  
 
We support the concept of restricting statements, diagnoses or opinions to an examiner’s 
expertise/scope of practice (e.g. chiropractors should not be assessing persons with traumatic brain 
injury).  However, the broad draft language in the draft Guidance may have a chilling effect on 
comprehensive interviewing which is required for thorough and accurate examinations.  For example, 
factors such as economic or psychosocial stressors are known to be associated with or contributors to 
exacerbated chronic pain and psychological conditions.   
 
Any health professional whose practice entails treating injury victims should be well-experienced in 
identifying and managing symptoms holistically – either by themselves or through referral to another 
health professional.  This needs to be confirmed in the Guidance.    
Commensurate with this recommendation, we believe the Guidance should also confirm that it is 
acceptable for examiners to recommend additional specialist examination of health conditions that 
the examiner believes is outside his/her scope of practice.   
Finally, we recommend clarity in the Guidance that examiners can comment on a subject individual’s 
credibility if the examiner believes it is affecting the examination findings.  
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Independent Medical Examinations – Surveillance 
 
The Guidance is silent on the use of surveillance in medical examinations, which is often employed as 
an objective means of observing an individual’s ability to function.  
 
Examiners should know it is acceptable to review surveillance, if the surveillance is relevant to the 
purpose of the examination, such as examination of the subject’s degree of impairment or impaired 
function.  Examiners should record how it affects their diagnoses, opinions and recommendations 
and the credibility of the person being examined.    
 
Presence of Observers 
 
Rather than aligning with the Courts of Justice Act requirement that there can be no observers at 
medical examinations unless ordered by judge, the solution proposed in the Guidance - that observers 
should be allowed on the condition that all parties agree - places the onus on the examining physician 
to ascertain all party agreement to observers.   
 
In our view, no one should be permitted to be an “observer” at examinations. Allowing observers who 
may have a financial stake in the outcome (such as insurers or lawyers, case managers, treatment 
providers or family members) should be prohibited.   
 
In the extraordinary circumstance where an observer is permitted, it is not enough to state that the 
physician must inform the observer not to interfere or intervene (Line 231).   
 
The guidance should require that a) the physician must stop the examination if the observer continues 
to interfere or intervene; and b) in situations where observers are present, the physician should, 
within the body of the report, properly identify all observers (confirmed via valid photo ID) and the 
reasons for the observer’s attendance.  
 
Requirements for Independent Medical Examinations, Third Party Medical 
Reports and Testimony 
 
While we agree that assessors must respect the need for timeliness in issuing third party reports, the 
document’s establishment of 60-day and 45-day standards (lines 200 and 202) for providing reports 
strikes us as rigid and conducive to undesirable consequences.    
 
We believe that the proposed time-limit standards are too onerous for the contexts in which many 
assessments are conducted, for the following reasons:  
 

• There are frequently delays in the provision of medical information required by the examiner, 
which has a domino effect on scheduling and carrying out the examination. These factors are 
not in the control of the examining physician.  
 

Each case brings different complexities based on the type of injuries and facts of the case. At the time 
an examination is requested, the requirements (e.g. large volumes of medical documentation 
requiring review) may not be fully known to the examiner.  
 

• It is difficult to predict in advance the timing that will be possible in scheduling multi-
disciplinary examinations where several examiners and their schedules must be considered. 
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• Multidisciplinary assessments may involve the need to have another assessor’s report for 
consideration prior to a meaningful conclusion. Often there is a need to have a particular 
sequence for examinations to support a meaningful multi-disciplinary examination and proper 
conclusion. 
 

• The proposed 60-day window based on the date of the request for assessment is a particular 
concern to the auto insurance industry. Auto insurance regulations require that the person 
needing the examination must receive 5 days’ notice. But appropriate physician specialists 
may not be available when needed since they typically have a regular medical practice to tend 
to.   

 
To this end we recommend the following: 
 
Retain the clear expectation that reports will be delivered in a timely basis following the date of 
assessment.   
Direct a requirement that the timeframe for producing a report following assessment must be agreed 
in advance between the examining physician and the requesting party.   
Remove from the guidance specific target timelines for issuance of reports, since the ability to meet 
such targets will be subject to the circumstances of individual cases and the complexity of the 
questions that must be answered.   
 
Documentation, Retention and Access 
 
As stated in IBC’s January 28, 2020 letter to CPSO on third party reports, we believe it is important for 
the Guidance to stipulate that examination reports should be authored and signed by the physicians 
who conducted the examinations.    
 
Although the Guidance is silent on the disposition of draft reports, we believe that in the absence of 
a court or tribunal order, draft reports that may be incomplete or contain formatting or grammar 
irregularities should not be accessible to outside parties.  
 
Advice to the Profession re: physician-patient relationships with an 
individual who is the subject of an IME or IE 
 
The CPSO Advice document lacks clarity around the role of independent examiners and their 
physician-patient relationships.   
 
We believe that the potential for conflict of interest when both roles are performed by the same 
individual requires a stronger articulated position to deter independent examiners from serving as a 
treating physician for individuals they examine as part of a third-party process  
 
The documents recognize that a prior treating relationship constitutes a conflict of interest and must 
be disclosed to the patient. Yet there is no strong admonition against independent examiners having 
a past or forming a future treating relationship with the individual examined.  In the absence of such 
language, there is a clear opportunity for financial considerations having an influence on the medical 
examination and content of the report.    
 
Nonetheless, we do understand that a blanket proscription approach could lead to practical challenges 
and potential access issues in some cases, particularly in rural areas where the availability of medical 
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professionals may be limited. But stronger ethical language on this issue is needed for both the 
Guidance as well as the Advice documents.  
 

Conclusion 
 
We thank you for the opportunity to respond to these draft documents.   Members of the public 
injured in traffic collisions deserve a third-party examination process in which they can have 
confidence, and which does not – unnecessarily – lead to further third-party examinations. The 
process needs to be objective and consistent so physicians may use their time doing what they do best 
rather than spending time negotiating terms and conditions that vary from examinee to examinee.    
Please do not hesitate to contact me if you have any questions.   
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Appendix - Summary of Recommendations 
 
Definitions:  
 

1. Clarify the meaning of Lines 18 – 20 to recognize that many third-party examinations are 
commissioned for the purpose of determining the type and/or amount of treatment an 
injured person should receive.   
 

2. Acknowledge the legitimate role of examination ‘vendors’ within the system and direct that 
vendor relationships are permitted but must not interfere with the examiner’s professional 
responsibilities.   
 

Physician Participation in Third-Party Processes 
 

3. Include a provision for physician examiners to be knowledgeable about the legal and 
substantive background in which a particular third-party examination will be performed as 
one of the criteria to help physician examiners determine their qualifications to accept 
particular commissions.       

 
Consent 
 

4. We ask CPSO to give priority to facilitating development of standard consent language for 
third party examination processes as a critical mechanism for streamlining the delivery of 
objective and complete examinations.  

 
Within Scope of Practice & Area of Expertise  
 
Provide greater clarity with respect to the following issues:   
 

5. The locus of responsibility for determining that a physician’s scope of practice and area(s) of 
expertise and experience are appropriate for a specific examination commission.   
 

6. It is acceptable for examiners to recommend additional specialist examination outside the 
examiner’s scope of expertise.  
 

7. Examiners may comment on a subject individual’s credibility if the examiner believes it is 
affecting the examination findings.  
 

Independent Medical Examinations (Surveillance) 
 

8. Provide guidance on the use of evidence from surveillance in the examination of disability.    
 
Observers  
 

9. We recommend that observers should not be present during third party examinations.  
 

10. The guidance should require that: 
 

a. The physician must stop the examination if the observer continues to interfere or 
intervene; and  
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b. In situations where observers are present, the physician should, within the body of 
the report, identify all observers (confirmed via valid photo ID) and the reasons for 
the observer’s attendance.  
  

Timelines for IME, IE and Third Party Medical Reports  
 

11. Retain a clear expectation that reports will be delivered on a timely basis following the date 
of assessment.   
 

12. Direct a requirement that the timeframe for producing a report following assessment must 
be agreed in advance between the examining physician and/or vendor and the requesting 
party.  

 
13. Remove from the guidance specific target timelines for issuance of reports  

 
Documentation, Retention and Access 
 

14. The Guidance should specify that an incomplete DRAFT report is not accessible to outside 
parties, except as ordered by a court or tribunal.   
 

Advice to the Profession  
 

15. Recommend a stronger position be taken to articulate to third party medical examiners the 
need to avoid potential conflicts that can arise from having been or becoming a treating 
physician of an examination subject.   
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